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Conclusion. | find that the plaintiffs have demonstrated a likelihood of
success in showing that, pursuant to the statutes discussed herein, the
select board lacks the authority to purchase the land described in the
settlement agreement without an authorization from the town at town
meeting. | further find that a preliminary injunction pending a
determination on the merits would serve the public interest in preventing
the unauthorized expenditure of public funds. Consequently, the
Hopedale Board of Selectmen is enjoined from issuing any bonds,
making any expenditures, paying any costs, or transferring any property
interests pursuant to the Settlement Agreement dated February 9, 2021,
entered into with the Grafton and Upton Railroad, pending final



judgement or further order of this court, or a single justice thereof,
whichever is first to occur. (Meade, J.). *Notice/Attest/Frison, J.

MORANDUM AND ORDER: This matter is before me by virtue of a
petition, pursuant to G. L. ¢. 231, § 118, first para., filed by the plaintiffs
in Reilly, et al. v. Town of Hopedale, et al., Worcester Superior Court
docket no. 2185CV0238. The plaintiffs are ten taxpayers residing in the
Town of Hopedale (the town), and their suit, brought pursuant to G. L. c.
40, § 53, seeks to enjoin the town, through its select board, from
purchasing certain real property as an unauthorized expenditure for
acquisition of land by purchase.

The plaintiffs sought an order from the Superior Court to enjoin the town
and the defendant members of the town's select board from issuing any
bonds, making any expenditures, paying any costs, including without
limitation, for land or hydrogeological surveying, or transferring any
property interests pursuant to a settlement agreement dated February 9,
2021, entered into with the Grafton and Upton Railroad ("the railroad™)
[3] pending resolution of the Superior Court action. The Superior Court
judge denied the plaintiffs' motion and this petition followed. In this
petition, the plaintiffs request the relief that was denied in the Superior
Court. | issued a temporary stay pending resolution of the petition, and at
my request, the defendants filed oppositions to the petition. The plaintiffs
filed a reply to the opposition

Background. The facts of this case are notlcontested. Although the legal
significance of those facts is the subject of substantial dispute, a brief



overview will suffice. The owner of certain forestland within the town took
advantage of the advantageous tax treatment of that land offered by G.
L. c. 61 thereby subjecting the property to the provisions of section 8 of
that chapter. According to section 8, upon receipt of a bona fide offer to
purchase forestland, the municipality wherein the land is located gains a
statutory right of first refusal. In this case, the town sought to exercise
that right. Whether the town effectively perfected that right and whether
that right is preempted by federal law pertaining to railroads is the
subject of on-going litigation in other fora.

Assuming that the town had or would effectively exercise its option to
stand in place of the original purchaser, on October 24, 2020, the town
meeting voted unanimously "to appropriate, the sum of One Million One
Hundred Seventy-Five Thousand Dollars ($1,175,000), to pay costs of
acquiring certain property, consisting of 130.18 acres, more or less,
located at 364 West Street . . . , and for the payment of all other costs
incidental and related thereto, and that to meet this appropriation, the
Treasurer, with the approval of the Board of Selectmen, is authorized to
borrow said amount under and pursuant to G.L. ¢. 44, §7(1) or pursuant
to any other enabling authority, and to issue bonds or notes of the Town
therefor."

In the same special town meeting, the town voted "to purchase, or take
by eminent domain pursuant to Chapter 79 of the General Laws, for the
purpose of public park land, the land located at 364 West Street which is
not classified as forestland under Chapter 61 of the General Laws,
consisting of 25.06 acres, more or less, . . . and in order to fund said
acquisition, borrow . . . the sum of $25,000, and to apply any
discretionary grants, gifts, awards, or donations of money given to the
Town for the purpose of land conservation, and further to authorize the
Board of Selectmen to take any and all actions and execute any and all
documents to carry out the purposes of this article."



Thereafter, in the related Land Court proceedings wherein the town was
attempting to assert its statutory right of first refusal, the town and the
railroad were encouraged to mediate that dispute. As a result of that
mediation, on February 9, 2021, the town, through its select board, and
the railroad entered into a settiement agreement. The settlement
provided for the town to, among other things, purchase 64 acres for
$587,000, rather than the full 1565 acres of land for $1,175,000. This
litigation ensued.

Discussion. A single justice of this court has the authority to enter a
preliminary injunction like the one requested by the plaintiffs, and that
authority "does not depend on a determination that the trial court judge,
in denying relief, made incorrect rulings of law or abused his [or her]
discretion." Jet-Line Servs., Inc. v. Bd. of Selectmen of Stoughton, 25
Mass. App. Ct. 645, 646 (1988); G. L. c. 40, § 53

In a ten taxpayer case, such as this one, | am required to determine that
the requested order promotes the public interest, or, alternatively, that
the equitable relief will not adversely affect the public, and | must
consider whether is a likelihood of statutory violations and how such
statutory violations affect the public interest. See Edwards v. Boston,
408 Mass. 643, 647 (1990).

Because the Superior Court judge's decision turned on whether the
plaintiffs had shown a likelihood of success in their claim that the
settlement agreement was unlawful, | start with an analysis of the
plaintiffs’' chances. For the reasons stated herein, | conclude that the
plaintiffs have shown a likelihood of success sufficient to consider the
effect of an injunction on the public interest.

A town select board’s general authority to acquire land is granted by
statute. G.L. c. 40 § 14. However, to exercise that general authority, the
select board requires the vote of the town at town meeting. Id. The
powers to purchase or take real property for public purposes set forth in



section 14, though, are not the only methods by which a town may
acquire real property. See G.L. c.60, §§ 64 et seq., G.L. c.45, 14, and
G.L. ¢c.40, §8C.

The plaintiffs argue that G. L. ¢. 61, § 8 is another source of authority for
a town to acquire real property outside the provisions of G. L. c. 40, § 14,
The defendants contend that completion of the purchase secured by the
right of first refusal found in G. L. c. 68, § 8 is implicitly dependent on the
authority to purchase set forth in G. L. ¢. 40, § 14. Neither party has
cited, nor am | aware of, any appellate cases deciding this issue. | need
not and do not resolve this dispute.

Even if a town vote was necessary to authorize the board's decision to
exercise the right of first refusal pursuant to G.L. c. 40, § 14, the
plaintiffs' argument that no such authorization occurred at the October
24, 2020 special town meeting is sufficiently meritorious to consider
granting the requested injunction.

The motion at town meeting plainly does not contain an authorization to
purchase but was merely an appropriation of funds for the purchase
pursuant to G. L. c. 68, § 8. Section 14 of chapter 40 requires both
authorization and an appropriation. G.L ¢. 40, § 14. The absence of an
explicit authorization is particularly noteworthy where, at the same town
meeting, the motion to acquire the portion of the property at issue that
was not forestland contained an explicit authorization. Because there
were two motions to acquire land at the special town meeting and the
motions utilized different language, it would be reasonable to conclude
that the voters understood there to be a material difference in what they
were voting in favor of. CF Fernandes v. Attleboro Hous. Auth., 470
Mass. 117, 129 (2014) ("The omission of particular language from a
statute is deemed deliberate where the Legislature included such
omitted language in related or similar statutes").



Assuming, arguendo, that the defendants' position is correct, i.e. that G.
L. c. 40, § 14 authorization was required to complete the purchase
pursuant to the right of first refusal, the result of the vote would have
been ineffective to complete the purchase of the entirety of the
forestland. Thus, it would not serve as an authorization to complete a
purchase of a lesser amount thereof.

Assuming, arguendo and as the plaintiffs contend, that G.L. ¢. 61, § 8 is
an independent source of the select board's authority to purchase land in
the absence of a town vote, the select board's authority would be limited
by the language of that statute.

The plain language of that statute would not appear to authorize the
select board to acquire any less than the entirety of the real property
subject to the right of first refusal. "No sale of the'land shall be
consummated if the terms of the sale differ in any material way from the
terms of the purchase and sale agreement which accompanied the bona
fide offer to purchase as described in the notice of intent to sell except
as provided in this section." G. L. c. 61, § 8. Here, the significant
reduction in both the acreage of land to be sold and the purchase price
as set forth in the settlement agreement constitute a material change in
the terms.

This interpretation of the source of the select board's authority would
also distinguish this case from Russell v. Town of Canton, 361 Mass.
727 (1972), a case upon which the plaintiffs and the Superior Court
judge relied. In Russell, the Supreme Judicial Court concluded that that
the motion authorizing the select board to take ail of an owners' land by
eminent domain did not preclude selectmen from choosing and taking
only part thereof. Id. at 732. In Russell, neither the town of Canton, nor
the Supreme Judicial Court, were faced with the all-or-nothing nature of
the right of first refusal found in G. L. c. 61, § 8. Id. ("We express no
opinion on the question whether a town's authorization for a taking may,



by appropriate language, be expressly limited to or conditioned upon the
taking of the entire parcel authorized to be taken, for this was not
attempted in the case before us.") Consequently, while Russell may
guide in this case, it is not controlling.

For these reasons, | find that the plaintiffs have demonstrated some
likelihood of success in establishing that the town's purchase of the land,
pursuant to the settlement agreement, would be a statutory violation. To
be clear, | am not deciding this case on the merits; only that the plaintiffs
have demonstrate some chance of success on their claim. See Jet-Line
Servs., In¢., 25 Mass. App. Ct. at 648 (single justice "not required to, and
did not, decide the case or any of its pivotal issues on the merits").
Having so concluded, | move on to the effect an injunction would have
on the public interest.

The public interest in protecting the public funds from unauthorized
expenditure is self-evident. "The words of [G. L. c. 40, § 53] and our
cases interpreting it demonstrate that a violation of any law designed to
prevent abuse of public funds is, by itself, sufficient harm to justify an
injunction.” Edwards v. Boston, 408 Mass. 643, 646 (1990). Section 14
of chapter 40, with its statutory requirement of a town vote before a
purchase, is a statute designed to prevent the abuse of public funds.
Thus, the plaintiffs have demonstrated that the requested injunction
serves the public interest.

| am mindful of the defendants’ arguments that the settlement agreement
allows the public to salvage some of the benefits of its right of first
refusal, and that permanently preventing the execution of that agreement
could result in the town receiving none of the forestland. The settlement
agreement may represent sound public policy, the correct litigation
strategy in the Land Court, and a general benefit to the public and the
town. Nevertheless, it may well be unlawful.



Nothing in this memorandum and order should be construed as
preventing the town from conducting a town vote authorizing the select
board to purchase any or all of the land at issue, which would render the
transaction lawful.

Conclusion. | find that the plaintiffs have demonstrated a likelihood of
success in showing that, pursuant to the statutes discussed herein, the
select board lacks the authority to purchase the land described in the
settlement agreement without an authorization from the town at town
meeting. | further find that a preliminary injunction pending a
determination on the merits would serve the public interest in preventing
the unauthorized expenditure of public funds. Consequently, the
Hopedale Board of Selectmen is enjoined from issuing any bonds,
making any expenditures, paying any costs, or transferring any property
interests pursuant to the Settlement Agreement dated February 9, 2021,
entered into with the Grafton and Upton Railroad, pending final
judgement or further order of this court, or a single justice thereof,
whichever is first to occur. (Meade, J.). *Notice/Attest/Frison, J.



